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AT STRATHCONA HALL 


Hon. Judge Greenshields, of the 
Supreme Co art, Has Con- 
sented to Hear the Case. 



Law Men to- Argue an Interest- 
ing 'Case. 




The moot court or mock court as 
it Is more generally called, is to be 
revived amongst the Law men, and its 
first session will be held in Stratkeoiia 
Hail on the evening of Friday, Nov, 
19, at 8 p.nt* Thu credit lor this rn- 
establishment is due J. N, Beauchamp, 
Law ’16, and pres idem of the Law Un- 
dergraduates, wh) first made the pro- 
posal and underlM'rk all the necessary 
work in conuectitn wttfj it. With him 
in the chair the meeting held Tuesday 
evening completed arrangements and 
gave out the following case for argu- 
ment: 

B. — 1 tsintlff. 
ys. 

A,r—lXfendant. 

A. the owner cl a lot of laud bum 
ihg the cadastre No. 85, signs the foJ 
lowing document, dated June 1st, 1916 
and cu that date delivers same to B: — 

M, the undersigned. A., give to B, 
or ahy other person assign* 
the option op my property, 

No. b5, for toe sun of $1 ,0C 
able on the p afhai g of the 
Sale. This option to expire * on 
first of November, J915 " 

On the 15th of July, 19J5, before B. 
has communicated in any way with 
A., but still having the option in his 
possession. A* write- to B., withdraw- 
ing and cancelling said option, 

B. answers refusing to acquiese in 
such cancellation, and on the first of 
September, declare.-: in writing, that 
he accepts the option, desires to ex- 
ercise the same, an J offers the pur- 
chase price to A,, and demands a Deed 
to the property. 

A. refuses, B. thereupon institutes 
an action against A, renewing his 
tender of the purchase price of the 
property and lemanui a title. 

H, Budyk, Law 'Jf and T. J. Kelly, 
“Law 17, are acting lov the plaintiff, 
and J, P. Charboiineaih Law '16, and 
Frank Common, Law 17, for the de- 
fendant* 

Hon, Judge Greenshields has con- 
sented to have the case heard before 
him. 

The senior counsels will have 15 
min . each to speak, the junior coun- 
sels, 10 min. each. With 4 min, for 
the plaintiff's counsel to reply. 

The meeting will be conducted more 
in the form of a debate than of a real 
court trial. Anyone who is at all in- 
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TWOOT COURT IS 
REAL SUCCESS 



Interesting Case is Well Argued 
by Future Lawyers. 



JUSTICE GREENSHIELDS 



No Decision Was Rendered. 
Judgment Eeing Reserved 
Until Nest Tuesday. 



The first Moot Court for the present 
I session of the Faculty of La w received 
a. good start last evening when a well- 
contested ease was argued by four of 
the law’ students. Room B, Strathcona 
Hall, was the scene of tlie argumenta- 
tion upon which Hon. Justice Green- 
shields, of the Supreme Court, pre- 
sided, 

Many of the members of the Fac- j 
uHy, including Bean Lee, Dr. M&rler, I 
Prof. Surveyor and Prof. Howard, at-! 
tended, as well as moat of the law stu- 
i dents and a few outsiders. 

L N. Beauchamp, president of tlio | 
Law Undergraduate Society, opened : 
the evening with a few' words in re- ' 
gard to the revival of the Moot Court, t 
giving Dean Leo the credit for this re- 5 
vival. 

H, Budyic, Law 16 . senior counsel 
tor the plaintiff, opened the case with j 
a- resume of the facts and an argu- 
ment along the lines that a tacit con- 
sent had been given to the contract, 
substantiating his arguments with 
many quotations from reliable auth- 
ors, but was frequently questioned by 
the Judge as to Ms interpretation and 
'stand on these citations. 

P, Charbonnemi, Law 16 , senior: 
counsel for the defendant, did not for 
a moment admit that there had been 
consent, either express or tacit, argu- 
ing that more than mere receipt of 
the document was needed for a valid 
1 acceptance. 1 



for the Plaintiff, ^ ®5fS 

of a u£ ( mLr ent to thB heart 

the question and argued that 

t Z e Z Z e T lkd *»"»*»<» S - 

tenge of the document, and therefor,* 

luw e : e { ;T iUal ccp P t at i o const I- 
tuted a valid consent, aud therefore •. 
binding contract was formed 4 

Jrank Common, Law ’17 iunioT . 

denied the £ 
Jegation of the junior counsel of 'tno 
other side in respect to the presunip- 
tion of previous knowledge of the cop. 
tract, and went on 10 uphold the argu- 
ments advanced by his confrere 
11 ■ B “dyk replied at length dealing 
with the arguments of theltefendaut-s 

coS: eaPeCiali} ' upon tbe subject of 

His Honor refused to render a de- 

' UnTheca 1 ’ 1 TlleSda >- He Slimmed 

of the fr P** aented the nucleus 

ihn , h JL r! i 0 " ,u one sentence. AJ- 
though he did not give an official opm- 

mike ft"’ h ^ r f nra, ' kS w bi(‘h he did 
make it would be concluded that he 
favors the defendant's views -ir.H 
vrould dismiss the action taken by * 

?? ve a short address, and 
thanked the Hon. Justice for his kind- 
uesR hi being piesenh 
Dr. Warier would not say anvtiiing 
because he said his opinions were dir- 

0, ’ r h S ‘ t0 t( ?, 11l0SG of ,he Jus tice, 
and thar he would therefore allow him 
to render his decision first. 

E. F. J. Coughlin. Law IS, moved a 
vote of thanks to the Hon. Justice and 

wWt? erR ° f ,be fa<lU 'y who attended, 
V'tuch was secern ded by F, W Hark r 
president of Law ir. 

Refreshments were served, and the 
meeting broke up about II p. m . 
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THE DECISION 
IN MOOT TRIAL 



Hon. Justice Greenshields Rend- 
ered Decision Yesterday. 



ACTION IS DISMISSED 



4 

No Real Action Exists, But a 
Personal Action Could Have 
Been Taken. 



Yesterday afternoon Hon. Justice 
Greenshields rendered his decision in 
the case heard before Mm last Tues- 
day, November 23rd. The judgment, 
which follows, is very complete, and 
! evidently the Honorable Justice has 
taken great pains with the case. 

Inter viewed yesterday evening, the 
counsel, for the defendant, of course, 
were much pleased with the result* 
The counsel for the plaintiff were not 
beaten, they said, as they intended to i 
institute a personal action for dam- 
ages suffered by their client. The 
judgment follows: 

In determining this case, careful at- 
tention should and must be given to 
the wording of the document or in- 
strument upon which the plaintiff 
bases his claim. 

I am not greatly interested, and In- 
deed very little troubled, with the 
name that may be given to the docu- 
ment; in fact, for the. purpose of my 
judgment, I hardly consider it neces- 
sary to take part in a baptismal cere- 
mony. 

I am much more interested in the 
thing than I am in the name. 

A was the owner of a certain lot or 
land ; he was willing, perhaps even 
anxious, to sell it at a , price, B may 
have been at the same time willing to 
buy, but at the moment was not in a 
position to give effect to his willing- 
ness or desiTe to buy; or B may have 
I been of the opinion that, although ho 
did not wish to buy, hut at some fu- 
ture time might change his mind and 
desire to purchase the property in 
i question. — — 



A communicated verbally to B his 
willingness and desire to sell his 
property, and evidenced his statement 
by the instrument in question. In ef- 
fect he tells B : *T am willing to, sell 
I you my property at any time within 
the next six months for a specific 
mentioned sum.” He signed the docu- 
ment and handed it to B, who took It 
in silence without any disclosure as 
to what, bis intentions were or wheth- 
er or not he would ever avail himself ( 
of the power or opportunity he then 
possessed of buying A's property for 
! a* fixed and determined sum of money. 

A and B parted and never met or 
communicated with each other until 
A wrote B in effect, telling him that 
he had changed his mind, and that ft 
was not his intention to sell his prop- 
erty at the price mentioned or at any 
other price, and, without more ado, 
stated that be cancelled and put at 
end his previous declaration of will- 
ingness as evidenced by the writing 
then in the possession of B, and up to 
that time In full force and effect 

B, upon receipt of this notice or 
' cam mu illation. drew A's attention to 
the fact that the deiaj r within which 
his rights existed had not relapsed, 
and refused to acquiesce in or consent 
to the summary destruction of hia 
rights under the instrument, 

A received B's communication with- 
out comment, and B thereupon, and 
still within the six months’ period, 
notified A that be proposed to exer-, 
else the right and power given him; 
that he proposed to buy A’s property, 
offered him the money and demanded 
a title to the property. 

The offer of the money did not 
meet wiith acceptance, and the de- 
mand for title met with refusal. 

Thereupon B launched the present 
action. His statement ot claim seta 
forth the instrument calling it as 
"option.” Ho adds the affirmative al- 
legation of its acceptance, the tender 
of the price, the demand for title, fail- 
ure of compliance on the part of A, 
and concludes for a condemnation 
against A, accompanying a deposit of 
the price, to pass the title to him, and 
in default, that judgment be 
rendered, and when registered should 
avail as a valid and complete title in 
B's favor to A f s property. 

A defends, admitting the signing 
and delivery of the instrument : in 
votdance alleging affirmatively its re- 
vocation before acceptance; asserting 
his full right to revoke before accept- 
ance; points out and alleges entire 
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,, , °, f inside ration accompanying 

the delivery of the Instrument, and 
prays for the dismissal of the demand 
B In reply traverses .Vs right to 
cancel during the lifetime of the docu- 
ment, and Joins issue upon the other 
S round s of clef once. 

The document has been variously 
called an option,*’ a "promise « 

! sale, and "agreement of sale." 

| Forgetting for the moment these 
names, let us consider what the docu- 
ment is. 



, TV l4Jtf uwu&r or land m_ 

t hree tWa ea-' 1- He may 
IlIS , and ' 2 - He ma y give an 
agreement or promise to sell his land 
at a future time; and, 3. He may give 

V /° r J aCk or a tettGr name ? 

caI1 an cption on his land. 

?.7 e ,f irst ** tile actual transfer bv 
T td tl1e of ** e ,and from vendor to 

of f h?r : ti *f p “ aS03Bln K the vendor 
of the ownership in this land: vesting 
the ownership In the purchaser, and 
nn \ tIle actusl possession, at 
Gas ^ Ula r ‘ sht 10 demand possession 
to the purchaser. 

The second is an agreement to he 
put into a contract at a fain re date, 



i 



an d when the condition is fulfilled, the 
agreement is changed into an actual 
completed sale. 

In no sen&e under our law can it he 
called a sale, if no possession has 
been granted. At most, it Is prelimin- 
ary to the sale, and if a breach or 
rupture occurs, it will never result in 
a sale. 

The third, which we have called 
"option,-' is neither the first nor the 
second; if is neither a sale nor Is it i 
j an agreement of sale. The most the ; 
owner does is to agree with another , 
person that he shall have the right to | 
buy his property at a fixed price 
within a certain time. He does mt 
certainty, then sell his property; he 
does not agree to sell his property, 
but he does sell something, viz., the 
right or privilege to buy at the elec- 
tion or option of the other party. 

As has been well said, the party re- 
ceiving such an option does not then 
get land, nor an agreement that he 
shall have land, but he does getsome-, 
thing of value, that is, the right to j 
call for and receive land If he so’ 
elects within a certain time. 1 

The owner parts for a specified and 
determined time his right to sell his 
land to the whole world except 
to the other party for a limit- 
ed period. The other party re- 
ceives from him the right to elect 
to buy; in other words, as was once 
said, and since oftimes approved of in 
such contracts, two elements exist— 
first, the offer to sell, which does not 
become a contract until accepted : 



secondly, the completed contract, ac- j 
family then completed to leave the of- 
fer open for a specified time. If this 
be the correct view of what that docu- 
ment under consideration really 
means, then I should say that A con- 
tracted With B, not to sell bin pj-ijper- 
;ty to any person except B for a- time 
certain and fixed. 

If that contract possesses all the 
elements of a valid contract, then It 
I must stand; if it does not, it is lika 
i other contracts, void and voidable, a 

Now, there is one thing certain A 
received no consideration whatever ; 
he contracted to remove his property 
from* the market for a specified time; 
he sold and divested himself of his 
right to deal with his own property 
during a certain period of time, and 
that without consideration, 

I rake the following to be a fair and 
, correct statement of the law, wheth- 
er it be the English, French or Cana- 
dian law: 

the case of cither contracts, 
there must be a consideration for the 
option or agreement, unless the docu- 
ment or Instrument under seal is in a 
jurisdiction which renders a consider- 
ation unnecessary. An offer to sell 
laud though accompanied with an 
agreement to leave it open for a speci- 
fied time for acceptance, If such 
agreement is not supported by valu- 
able consideration, is not a contract I 
at all. It is a mere offer to sell, 
which may he withdrawn at. any time 1 
before it is accepted, even though the 
time allowed for acceptance has not 
expired : hut, of course, it is changed 
into a binding contract of sale if ac- 
cepted, according to its terms, dining 1 
the time specified and before It has 
been withdrawn. 

Under our law, I cannot believe It 
could be successfully contended that 
a document, such as the one under 
consideration, even with registration, 
would confer on- the holder any real 
right in or about the property against 
which it was registered, and to which 
In Us terms it refers. The most It 1 
right, and that personal right, could 
could create would he a personal 
right, and that personal right could 
not be preserved or conserved by reg- 
j latration. 

The effect of registration in this 
(province, with all its complications, is 
not as a general rule to create rights 
or obligations where none existed be- 
t w eon parties; registration may pre- 
serve them; registration may give 
priority to one right over another, but, 
speaking generally, registration docs 
not create or add . to real or personal 
rights. 

Now. if the document in question 
conveyed or created any real rights, 




11 



1 






then its effect would be to lessen the 
proprietor's ownership in bis proper- 
ty, neither of which, I should say, it 
can be contended successfully under 
our law, takes place. 

Much and insistent reference has 
been made to the jurisprudence in 
France largely based on the enact- 
* meats of the great Code Napoleon? as 

also to the comments made by learned 
writers upon that Jurisprudence an* 
upon that Code enactment 
I freely concede that in what is 
called by our jurist® . "Civil law," as 
distinguished from other branches of 
the law , and I am not responsible for 
the distinction or for the na.me, much 
consideration should be given and 
profound respect accorded to French 
Jurisprudence and to the words of 
learned French commentators. 

When our Code enactments are sim- 
ilar to the French Code, and their in- 
terpretation open to question, much 
assistance can be obtained from the 
utterance of these learned men. But 
where a difference exists between our 
Jaw and that of the French Code, and 
the words of our Code are clear, little 
assistance can be had from comments 
on the French code, and no comments 
arc m reality necessary. 

When our codifiers were dealing 
with Art, 1476 of the Code of Civil 
Procedure, which reads: "A simple 

promise of sale is not equivalent to a 
sale, but the creditor may demand 
that the debtor shall execute a deed 
of sale In his favor according to th* 
terms of the promise of sale/’ the 
codifiers knew what was contained in 
Art. 15S9 of the Code Napoleon, The 
only comment of the codifiers is as 
follows: "The article" (i.e.* 1476), 

says the codifiers, "exposes the ml® 
of our law with respect to the prom- 
ise of sale. Art. 1589, C, N., changes 
that rule by declaring the promise to 
he equivalent to sale: but there seems I 
to be no sound reason for recommenc- 
ing a departure from our article as 
submitted/" 

Art. 1589 of the Code Napoleon reads j 
as follows (translation): "A promise, 
of sale Is equivalent to a sale when • 
both parties have agreed upon tit® j 
j, thing and the pxice/ J J 



All that means, then, is, that If the 
Parties have agreed upon the thing 
forming the subject matter of the 
promise, and if they have agreed upon 
the price of sale, then there is a sale. 
And all the French writers were face 
to face with this provision in making 
I their comments. They were dealing 
vUth a code which recognizes what is 
called a unilateral contract. 

With profound respect, I think it is 
a misnomer. 

Pur Code nowhere uses the expres- 
sion "unilateral contract/' 

Do not mistake my meaning. There 
-may be a unilateral debt, and I use 
the word "debt" in its general and 
largest sense; there may be a unilat- 
eral obligation. I may be bound to- 
wards another to construct a fence, 
a ?f. thal debt ™ a y be collected; that 
obligation may in law be enforced, I 
joay be compelled to build that fence, 
but to call that a "uni lateral contract" 
is a misnomer. I may offer to do ' 
something, and if that offer ?s ninety 
accepted* it becomes, what the French, 
code calls a "bilateral contract," 

But if f Simply make an offer do do 
something and receive no considera- 
tion for making that offer, there is no 
contract* and to call it by that name 
is a hrtlsnomer. A contract of sale r 
must result lu our laws from a meet- 
nig of minds ; until they do meet* 
tli ere is no contract. 

Xow, what J have referred to as 
an option" is with us of comparative 
recent growth; it certainly did not 
come from France, Formerly.* and 
until recent years, it found its appli- 
cation rather to the sole of moveable®, 
and those of a limited kind or descrip-i 
tkm. 

I will venture to say* for instance, 
that Mr. Fothier or Mr, Larombiere 
never bought an "option" on the Chi- 
cago wheat market, or on the London 
Stock Exchange* 

In this city, within the last few 
years* "options" on real estate were 
daily, if not hourly, bought and sold, 
and there was a real and binding con- 
tract made every time one was bought 
or sold* and that contract has a valid 
consideration* and there was a proper 
legal subject matter of contract, and* 
as i have already said* the subject 
matter of that contract was the pro- 
prietor's agreement, that he would 
withdraw bis property fium sale to 
the whole world for a definite period, 
except to the very person who bought 
and paid for the right to buy his 
property at a fixed price within that 
given time, j 






I, therefore, hold that, the instru- 
ment invoked by the plalntif! is not a 
contract en for cable before accept- 
ance; without acceptance there is no 
contract, it is a mere Offer 10 do 
sojnething without consideration, and 
I hold, without hesitation, that St la 
revocable at the will of the giver at 
any time before acceptance, subject, 
however* to any rights the receiver of 
the offer may have under another pro* 
vision of our law, but not under the 
provisions of our law referring to 
sale. 

And this brings me to the final and 
further consideration of the latter 
part of Art, 1476, It says, after recit- 
ing, "that the creditor may demand 
his deed" (of course his demand is 
an acceptance) "and In default the 
judgment of the court will he a good 
and valid deed," or, adds the article, 
"he may recover damages according 
to the rules contained In the title of 
‘ Obligations', " 

Now, this article as a whole makes 
no further provision than is to be 
found in one form or another in most 
scientific systems of law. It is found 
in English law under the name of 
"Specific Performance." It is found 
| in the French law almost in similar 
terms ; but it presupposes and as- 
sumes the existence of a contract, the 
specified performance of which can oe 
enforced. 

If a creditor under a contract 
wishes the contract enforced specific- 
ally performed, he may demand it If 
capable of specific performance ; if 
not, or if prefers his other relief or 
remedy, he may take an action in 
damages. His claim for damages is 
founded on the well-known principle 
of law of "Obligations/' that, in gen- 
eral terms, he, who is under contrac- 
tual obligation to do, or not to do, and 
violates his obligation, and that viola- 
tion is the direct cause of damages, 
the damages may be recovered. 

But that article, in my opinion, is 
entirely without application to the 
present case. There was no contract 
to be specifically performed between 
A and B up to the time of the revoca- 
tion of the instrument ; therefore, 
there was no damage resulting from 
a breach of contract. 



Un what principle, then, could B re- 
cover damages from A, if any, indeed* 
are in law recoverable? 

I take it to he this: 

IF I offer or promise to sell my 
property to another for a fixed price 
within a limited time, and that time is 
fixed and certain, that other person Is 
entitled by law to assume that I will 
implement my offer, or stand by my 
promise, and 'if that other, relying 
upon good faith, makes posei et de- 
marches— is put to reasonable expense 
directly resulting from that belief, and 
X to use an expression which is cer- 

tainly not judicial— go back on my 
promise or offer, a strong case would 
exist for the recovery of these ex- 
penses, but not on the principle that 
the contract had been violated. 

But this opinion is not necessary 
for the decision of this case. 

Upon the whole, I conclude and de- 
termine. that the revocation by A was 
complete and effective; that he was 
well within his rights in so doing ; 
that when B purported to accept til* 1 
option or offer, it was non-existing, 
and no resulting took place between 
the parties : that on the day of the in- 
stitution of his action there was no 
contract, the specific performance of 
Which could be demanded. 

I, therefore, hold that, the defend- 
ant's plea to the action nod demand of 
the plaintiff is well founded, I main- 
tain his plea, and I dismiss the plain- 
tiffs action with coats. 

If you are curious to see an Inter- 
esting case, which Is not entirely on 
all fours with the present ca.se, but 
has a certain resemblance, you will 
find it reported in the 5 1st Vol. of the 
Canada Supreme Court Reports, at p. 

SM- 

lt Is regrettable that there is not 
more unanimity among the judges of 
□nr highest court, while the individ- 
ual expression of opinion IS always 
valuable and interesting, yet the judg- 
ments lose something in weight as a 
matter of filled jurisprudence, 
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Mr, Justice Greenshields Benders 
His Decision, 



MOOT TRIAL NOW COM- 
PLETED. 



Both Sides Presented Their Case 
Clearly and Win the Justice's 
Praise. 



Instead of lecturing- to the students 
of the second and third year yester- 
day, Mr. Justice Green shields deliv- 
ered hia judgment of the Moot Trial 
which was held recently, and over 
which he presided, A number of the 
first year students were present to 
hear the reading of the judgment. The 
facts, as admitted by both parties, 
were substantially as follows: 

"A," a French subject resident in 
Paris, marries in Paris *'B, tP also a 
French subject, and also resident in 
Paris, They lived together for a num- 
ber of years in Paris, and then moved 
to Montreal, without aiiv avowed in- 
tention of abandoning their French 
domicile or acquiring a new domicile 
in the Province of Quebec, "B 1 ' takes 
an action before- the Superior Court of 
this Province, praying that she be de- 
clared separate as to bed and board, 
from pt A/* 

Query — |Iafl our Court jurisdiction 
to grant the prayer of her action? 

The judgment follower 

"ynllke the usual judicial decisions, 
1 am asked to answer this question, 
not so much upon my own conviction 
as to what the law Is, but rather upon 
the merits of the very able arguments 
submitted to me pro and con by the 
learned Counsel representing the re- 
spective parties. 

My task is at opce rendered more 
easy, but not the less somewhat em- 
barrassing. 

It fa difficult to eliminate or ex- 
clude from consideration one's own 
opinion and consider In the abstract 
the arguments as submitted. 

Let It be well understood, that my 
decision will cast no reflection upon 
the submission of the Counsel who do 
not succeed in their pretenalun. 



The case was very clearly and ably 
presented, and I think It merits much, 
and has received some consideration 
and slight elaboration from me. 

It will be at first, and at once, no- 
ticed, that the question Is not purely 
and simply a question, as to what law 
should be applied in determining the 
right of the plaintiff to obtain the 
relief sought: in other words, is the 
Court without jurisdiction ratione ma- 
teria to hear ‘the plaintiff at ail? Is 
the Court absolutely closed to her? If 
it Is open to her, there might arise 
the question as to the law of what 
country application would have to be 
given in determining her suit. It 
might b© that the contract having 
been made in France, the lex loci con- 
tractus should apply, and that the de- 
fendant might plead, as a matter of 
fact, the law of France, and having 
proved it t as a matter of fact, the 
Court might have to give effect to 
that law. 

But that is not tho question in the 
present case; the question here Is. 
whether the Court of the Province of 
Quebec is competent to bear any corii- 
plaint whatever with respect to the 



violation by the defendant of bin ob- 
ligations resulting from a French 
marriage. 

I should accept as a fair statement 
of the matter, that made by the learn- 
ed Counsel for the plaintiff, viz,: If 
our Code provisions arc clear upon 
the subject, then the matter must be 
decided according to those provisions, 
and not otherwise. 

The Legislative authority of this 
Province, in matters over which it has 
legislative authority, is the master of 
the jurisdiction of its Courts, and 
whatever effect a judgment of the 
Court given jurisdiction might have in 
another country, the Legislature cer- 
tainly has power to confer jurisdic- 
tion, so far as the territory of ibis 
Province is concerned, to its Courts. 

But notwithstanding this, and in 
view of the serious controversy be- 
tween the learned Counsel as to the 
meaning of our Code enactments, it 
might be in order, and even neces- 
sary. to consider very briefly the law 
of England and the law of Franc© on 
the subject 

As to the law of England, the fol- 
lowing appears to me to be a fair 
statement; To grant a divorce and 
complete dissolution of the marriage 
tie—to change the status of persons 
from married to singl tt—raa nl iSMi.itA. 
English domicile, with limited excep- 
tions; 'But? says Foote, in his book 
on International Jurisprudence, at p. 
Ill 3 — Tt appears settled In England 
that for purposes of judicial separa- 
tion, as distinguished from divorce, 
matrimonial residence not amounting 
to domicile, is sufficient. This seems 
founded upon considerations of the 
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necessity of protection and assistance 
In cases where mere police protection 
la Inadequate. Some diff iculty may 
arise as to what will amount to 'resi- 
dence' for this purpose; but it is sug- 
jested that the jurisdiction will be 
assumed in all caaet> where the hus- 
band and wife are actually living 
within the jurisdiction otherwise than 
as mere travellers or birds of pas- 
sage. It would appear clear that de- 
crees for judicial separation pronounc- 
ed by Courts other than those of the 
domicile, can have no extra terri- 
torial operation, and will only remain 
effective SO Ions: as the spouses,- — or 
at any rate one of thenv — remain with- 
in the jurisdiction/ 

I have no doubt that under the Eng- 
lish law the English Courts would as- 
sume full jurisdiction to entertain the 
suit of the plaintiff. 

Now, as to the law of France, 

Under the Code Napoleon we do not 
find exactly the same provision as In 
Art. 6 of our Code, It Is Art. 3, which 
reads (translation). "Laws of police 
and public security bind all those who 
inhabit the country. Immoveables, 
even those owned by foreigners, are 
governed by French law. The law as 
to personal status and capacity bind 
French citizens even when living 
apart" 

Now, the expression, 'Laws of pol- 
ice* has been defined to mean, laws 
made for the observation of personal 
liberty law's as to property and as to 
public prder. (Aubrey at Rau* VoL 
1, P, 8D. 

The modern French law, ae far as 
t can Judge from the arguments made 
before me in this case, and the au- 
thorities submitted, Is. that ir two 
foreigners marry in their own -coun- 
try, according to the laws of that 
country, but then and now living In 
France, but never having acquired a 
French domicile, the French Courts 
would assume and have jurisdiction 
to declare the parties separated as to 
bed and board. 

At one time, the French Court 
would not grant divorce, for the sim- 
ple reason that divorce was not at 
one time recognized, and it was con* 
sldcred against public morality and 
public order. 

But while the French Court would 
assume jurisdiction in the matter, 
the French Court would apply the law 
of the domicile Hex domicilii), which, 
in the case I 1 cite would be also lex 
celebrationis — the law' where the 
marriage was celebrated, 

I would state the modem French 
law on the subject as follows: The 

rights Of the woman as a wife are 
regulated by foreign Law when her 
husband Is himself a foreigner; that 
Is to say, the French Court would en- 
tertain the demand of the wife and 
assert her rights ass a married woman 



against her husband, if she were re- j 
ajdont in France* although a foreign- 
er, and if her husband were resident I 
m France, and also a foreigner* but j 
; in determining her right*, the laws 
of their domicile and of their 
matrimonial domicile would be in- 
quired into and effect would he given 
! to that law when proven. In other 
words, her rights would he determined 
by the law of her country, and not 
according to the law of France, I 
refer to Cubain in hl’a book on the 
Bights of Women (Dibits M Femmes) 
in Civil and Commercial matters. No, 
674. 

Therefore, in France. I conclude the 
French Court would assume jurisdic- 
tion to deal with the complaint of 
the wife in this ease If the ease were 
before a French Court, hut might 
deal with it in a manner different 
from our Court, But that is of no 
Interest in the present case, us we are 
not dealing with what law would be 
applied, but whether there is an ab- 
solute lack of Jurisdiction. 

Now* I do not propose to deal fur- 
ther with the French or English law, 
but proceed at once to the considera- 
tion of our Code enactments. 

It la urged by the learned Counsel 
for the defendant, that the whole 
matter is settled and determined hy 
Art, 96 of our Code of Procedure, as 
read In conjunction with Art, 1090. 

Art £M> is found in chap. 10, and has 
for its caption— ‘Place of instituting 
actions.* That clearly refers to the 
place In the Province of Quebec where 
actions should he Instituted. 

Art. 1009, which is new* and was 
not In the old Code, Is found In chap, 
49, which has for Its caption“*Sep- 
a rat Ion between consorts,’ 

Art. 96 reads: ‘In an action for sep- 
aration from hed and hoard, or for 
separation of property only* the de- 
fendant must be summoned either be- 
fore th> Court of the domicile of the 
huaban , or If he has left his domi- 
cile, beiore that of the last common 
domicile of the consorts/ 

Art, 1099 reads: ‘No suit for sep- 
aration from bed and board can be 
brought except within the jurisdiction 
stated In Art. 96 of this Code/ 

Now, let uh deal with Art. 96. 

For the purpose of administering 
our laws, the province of Quebec is di- 
vided into judicial districts, and as a 
general statement* the jurisdiction of 
the Courts of each district Is terri- 
torial; It is limited to the territory 
covered by the district. 

The article provides* that if either 
the husband or wife wishes to insti- 
tute an action in separation as to bed 
and board, or as to property only, the 
tribunal or Court competent to hear 
that case is the Court of the domicile 
of the husband. 
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If the word domicile 1 m«aM 'legal 
domicile 1 it le quite unnecessary to 
mention the domicile ot the husband, 
because there la only the legal domi- 
cile of the husband and no other. The 
wife baa no domicile separate from 
her husband; she may ha\ r e a resi- 
dence: but ‘if the husband has left 
his domicile/ says the article: What 
does that mean? if It means, has left 
his legal domicile, then he must have 
acquired another, because by the fic- 
tion of law a man is never without a 
domicile: and why should the article 
say, If he has left his domicile* some- 
thing else might be done/ If the ar- 
ticle intends by the word ‘domicile/ 
‘legal domicils* as distinguished from 
‘residence/ then the article would be 
complete by saying in an action for 
separation as to bed and board, the 
defendant must be summoned before 
the domicile of the husband, because 
he always has a domicile, and he has 
it at the very moment of the Institu- 
tion of the action; he may have chang- 
ed his domicile, but he still has one. 

But the Article proceeds: If he has 
left hia domicile, then the defendant 
may be summoned before the Court 
of the last 'common domicile/ 

Again I say, the argument of Coun- 
sel convinces me, that If the word 
‘domicile* means ’legal domicile/ as 
distinguished from ’residence/ then 
the expression ‘the last common domi- 
cile of the consorts’ means nothing at 
all. There is no such a thing as the 
common legal domicile of the husband 
and Wife, The wife has no domicile 
to make common with her husband, 

| There is a common ’residence/ 

Now I take the meaning of this ar- 
ticle to be. to illustrate if the hus- 
band is residing in the district of 
Quebec, the wife must summon him 
In this action before the Court of that 
district; but if he had left the dis- 
trict of Quebec, and was no longer 
residing there, and his residence, even 
if It were unknown, and the husband 
and wife had previously occupied a 
common domicile or residence in the 
district of Quebec, then He could be 
summoned before the court of the 

district of Quebec; if he had left the 
district of Quebec— deserting his wife, 
for Instance, and had Taken up his 

residence in the City of Montreal, then 

I have no doubt, in like manner, he 
could be summoned, and should be 
summoned, before the Court of the 

district of Montreal. 

AO this leads me to the statement, 
that the word ‘domicile’ means ’resi- 
dence/ and does not mean ‘legal domi- 
cile* as well understood and defined in 
International law. 

Support is found for this statement 
In many of the subsequent Articles of 
our Code of Procedure: 

Art. 9S : 'In actions in warranty 

and in continuance of suit, the de- 



fendant aTe summoned at the place 
where the principal action was 
brought, -wheresoever thelc domicile 
may be/ 

Clearly this means 'residence/ 

Art- 100: In ever real or mixed 

action the defendant may be sum- 
moned before the Court of his domi- 
cile, or before that of the place where 
the object In dispute la situated/ 

If a foreigner were residing in the 
City of Montreal, and an aetlbn were 
to be taken against him in connection 
with some real estate situated in the 
district of Quebec, he might be sum- 
moned before the Court of Honolulu 
he might be ummoned before the 
Court at Montreal; and surely It 
would not be pretended that this Ar- 
ticle meant that he might be sum- 
moned before the Court of Honolulu 
If he happened to he a Japanese, and 
his domicile of origin was Japanese; 
If it meant that the Article would be 
utterly meaningless. What right have 
our Legislators to say, that a Japan- 
ese may be summoned before a Court 
In Japan. 

Art. 101: When a real action has 

for ita object an immoveable or im- 
moveables situated partly in one dis- 
trict or circuit and partly in another, 
the suit may be brought in either, or 
in the district or circuit where the de- 
fendant has bin domicile/ Clearly it 
means his ‘residence-* 

Art 102: ‘In matters of succession 
the parties are summoned before the 
Court of the district where the suc- 
cession devolves, If It opens In the 
Province of Quebec, otherwise before 
that of the place where the property 
Is situated, or of the domicile of the 
defendant, or any one of the defend- 
ants/ See Article 122. 

In Art. 103 we see the word 're- 
siding' introduced- If there are sev- 
eral defendants residing in different 
districts, etc. 

It would have been better, I think, 
*f the word ‘residence* or 'residing* 
had been y-fformly adhered to, 

I take it, therefore, that the Ar- 
ticles of the Code of Procedure in no 
way affects the jurisdiction of our 
Courts generally, viewed from the 
viewpoint of International law; hut 
the Art, BG and succeeding Articles 
simply purport to deal with the juris- 
diction of the different courts of the 
different districts within the territor- 
ial limits of our Province. 

Now,. coming to Art, S of the Civil 
Code: I read par. 3 only: — 

‘The laws of Lower Canada rela- 
tive to persons apply to all persons 
being therein, even to those not domi- 
ciled there/ 

The law of marriage, or the law 
governing husband and wife, is a law 
relating to persons. Marriage fa re- 
cognised as a union; call it a ‘civil 
contract* or call it by any name you 
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gtv«s rise to certain obligations. These 
rights are recoverable by an action 
before the civil Courts. These obli- 
gations In like manner, are enforce- 
able before the Courts, Just as obli- 
gations arising from any other con- 
tract are enforceable by the Courts. 

We find then, residing in the Prov- 
ince of Quebec, two persons with a 
foreign domicile, who have contracted 
a foreign marriage; they are mutually 
bound to each other; they are each 
debtors to the other for certain obli- 
gations arising from that union; they 
are each the creditor of the other for 
certain recognized and enforceable 
rights flowing from the fact of mar- 
riage. 

For the purpose of this opinion, and 
for that purpose only, I call that a 
civil contract. If it is a misnomer* it 
is certainly a contract recognized by 
the Civil Courts, 

Now if A and B in the present case 
were not husband and wife, but were 
(as A and B are) foreigners residing 
.n the Province of Quebec, and they 
aad entered into & contract in Paris, 
by which each was bound towards 
the other, for the fulfilment of cer- 
tain obligations, and became the pos- 
essor of certain enforceable rights, 
uur Courts in this Province, without 
loubt, would have full jurisdiction to 
enquire into that Contract, and tv on Id 
.iave full jurisdiction to determine the 
rights and obligations of the parties 
under that contract. 

It la not necessary for^ me to say, 
for the purposes Of this opinion, but 
. do say — that probably in determin- 
mg the rights of the parties, our 
Courts would apply the law of the lex 
oci contractus. 

If there had been a breach of that 
contract by one of the parties, and 
such breach was 1 reparable In dam- 
Lges, I see no reason why our Courts 
would not have jurisdiction to award 
lam&ges* 

Now, in the case before us, If by 
the law of France the husband is 
pound to support his wife, and is not 
entitled to beat his wife on pain— 
for the omission of one and for the 
commission of the other— of giving rise 
to an action in separation as to bed 
md board; supposing that is the law 
of France, as it is our iaw r , and these 
two people are living in our territory, 
and the husband omits to do -what he 
should do, and what he contracted to 

I do, and he does what he is not en- 
titled to do, and which he contracted 
not to do, I see rita good reason why | 
our Courts have not jurisdiction to 
enquire Into and determine the re- 
spective rights of the parties, under 

the el roam stances disclosed and prov- 
en before the CourL 

Jf odr Courts lack jurisdiction in 




be created, that two foreigners, resi- 
dent in Montreal and having made a 
civil or commercial contract in their 
foreign country* each has recourse the 
one against the other for the fulfil- 
ment of that contract or a punish- 
ment for its breach, but the man who 
contracts marriage In a foreign coun- 
try and brings his wife to reside in 
Montreal may violate every -condition 
of bis contract and be absolutely im- 
mune from attack before our Courts, 

It is generally, I think, conceded, 
that under the circumstances of the 
present case, as in the case stated, 
cmr Courts would have jurisdiction 
to order the payment of alimony to 
the wife frontier husband, The ob- 
ligation to pay alimony is bom of the 
contract of marriage — is born of the 
fact of marriage; it la no more serious 
an obligation than that to refrain 
from beating his wife, The wife is 
given relief by the Jurisdiction of our 
Courts in the one, but is denied any 
relief in the much more serious 
breach of the other. 

By our law*, and by the law of most 
civilized countries, the wife is hound 
to follow her husband wherever he 
goes; he is bound to receive and suc- 
cor her; If he leaves Franc© for Mont- 
real, she follows him; he refuses to 
receive her; he refuses to do any- 
thing that he should do, and he does 
everything that he should not do, and 
she is utterly helpless, so far as ap- 
plying to our Courts is concerned, if 
she leaves him and goes back to 
France, it will be said she deserted 
her husband* and she may forfeit her 
matrimonial rights everywhere and 
anywhere. 

In other words, if our Courts have 
no jurisdiction over husband and wife 
living within the territorial jurisdic- 
tion of our Couyts, because these peo- 
ple are foreigners, then there will be 
a condition of practical anarchy ex- 
isting with respect to a certain num- 
ber of persons, not things or immove- 
ables* but persons who are within the 
territorial limits over which our 
Courts have jurisdiction. 

j am of opinion that the plaintiff s 
Counsel have sustained the jurisdic- 
tion of our Courts, and for the pur- 
pose of answering the Query, I hold 
that the weight of argument ia in fa- 
vor of the lady, Our Court has juris- 
diction to enquire into her grievance, 
and I express no opinion as to what 
law should govern our Court in the 
determination of the question. 

Both parties expressed themselves 
as satisfied with the decision of the 
Judge* and the defendant Counsel de- 
clared that no appeal would be en- 
tered, Mr. Justice Greenshlelds re- 
marked that the costs, as usual* were 
against the husband. 

For plaintiff— Messrs. Bose, Phillips 
and Cloutier, 

For defendant — Messrs. Myerson, 
Dillon and Brtdgeman. 
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Tabi,& of Omnn PtiOTedksce.— L ately 
the Toronto Globe published the tnl>le of 
precedence to bo observed on occasions of 1 
state ceremony in this country, It is ae 
follows * 

1, The fj^erriH^T-P*»Tierfll or adramis- ? 
tcring the Government. 

] 2, Senior officer enmnjandhig Hot Majesty * 

troops within the D^niin ion, if n? the rank • 
nf a General, and officer commanding Her 

Majesty's naval forces on the British North 
American Station if of the rent of an Ad- 
miral. 

Lieu ten ant- Gov era or of Ontario* 

4, Lieutenant-Governor of Quebec, 

5, Lieutenant -Governor of Nn^a Scotia. 

ft, Lientireant'Gove-mor of Now Brunswick. 

7. Archbishop nod Bishop?, according to 

seniority* , , . 

8. Members of the Cabinet (Dominion), ac- 
cording to FCniority. 

9. The Speaker of the Senate. 

10. The Chief Judges of the Courts of Law 
and Equity, according to seniority. 

1 1 . Members of the Friry Council not of 
the Cabinet, 

12. General of the army or nary serv- 
ing in the Dominion, hut not in chief com 

mamL „ __ . , , 

13. The officer comm ending Iinr Majesty* 
troops in the Dominion if of the rank of 
Colonel . and I he officer commanding Her 
Majesty 1 ** naval forces, if of mpi talent r*nk. 

14. Members of the Senate* 

1 5. Speaker of the TTousa t f Commons, 
in. Puisne Judges 

1 7, Members of the Hpnse «.f Commons, 

IK AlcmhcTF of the Executive Council* j 
| within I heir Pfr.vineo, 

|fl. Speaker of Legislative Council within 
his Province, . . , 1 

Members of Legislative Council «nthiu 

the?r Province, 

21. Speaker of Legislative 4*remh1r within 
1 his Province. 

22, Members of the Logfalali** AnFombiy 
within their Province. 

" Next to the Lifrtttenant-Governor of New 




T there would now come the l 
t-Goreim of ^^rincc Edward | 
v^Litoba or the 
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FACULTY _ OF LAV { 

Case for I I o ot Court, 



In the _ c o ur t _of _ App e al . 

Brown vs J ones . 



Brown is a fine art dealer of Toronto. On 
Saturday the 2nd October, he received from Messrs* Robinson 
& Qo* of New York a letter offering him a picture by Romnex ^tro 
for $4,500 provided he telegraphed his acceptance bjy Monday 
the 4th. On Monday Jones lunohed with Brown who told him of _ 
the offer and said he intended to accent. As Jones was leaving 
the house after lunch, Brown wrote the message on a telegraph 
form and handed it to Jones, asking him td send the telegram 
in time to reach New York by 5.00 p.m. Jones promised to do 
so, but forgot all about the matter until the following 
morning* 



At 5:15 p.m. Robinson & Co. sold the picture to 
another purchaser for $4,800. In the course of Monday after 
noon Brown, assuming himself to be the owner, had contracted 
to sell it to one of his own customers for $5000. In order 
to fulfil this contract he had to purchase the picture from 
Robinson's client, to v/hom he had to pay $5,500. Jones was 
not informed until later of the contract made by Brown on 



the jury that the 

plaintiff was entitled to their verdict if they found that his 
ioss was caused by the defendant's negligence , v and that the 
measure of damages fif any) would be the difference between the 
sum which the plaintiff would have had to pay under the original 
offer and the sum at which he could have purchased the picture 
independently of that offer on the same day. The jury returned 
a verdict for the plaintiff for fSOG, and judgment was entered 
accord ingly , 

Appeals by bojth parties are entered from this judgment. 
The defendant claims that he was entitled to judgment on the 
ground that the statement of claim disclosed no cause of action. 

The plaintiff appeals on the ground that the' learned judge mis- 
directed the jury on the question of damages, ant contends that 
the defendant was liable to nay the whole loss which was caused 
to the plaintiff by his negligence in failing to serd the telegram. 

n Thejjgp' case will be argued by two counsel on each side 

to be elected by Course '3* students from among their own number,’ 
Professors Smith and Kackay will act as judges, and the court 
will be held in the law Library at a date to be arranged. 



K ond ay afternoon. 




judge directed 
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i-’he plaintiff is a farmer who, in accordance 
with hie caetom, turned out his horse to find its own 
way homo by road, a die tan oe of several miles* On the 
way it passed a waggon, loaded with bags of wheat, vhioh 
the defendant had loft unattended by the roadside. The 
horse brojce open the bags and ate such a ouantity of wheat 
that it died. 

At the trial the plaintiff recovered damages for 
the loss of his horse. The defendant appeals. 

The case will be argued on Thursday, the 16tli 
November, at 2.30 p.m. Professor iiacJsay will preside. 

Counsel for th e defendan t ( appo llan t ) 

Hr. Seraan and uiss Eenelcer. 

Counsel for the plaintif f ( re sptmdan t ) 



Mr. Taylor and Ir. Car berry 



MOOT COURT 



In the Court of Appeal 



Brown v. Jones 




Judgment 

" 

The point to "be determined in the present case is 
whether a man who gratuitously undertakes to send a tele- 
gram for a friend and then forgets to do so, is liable 
for the loss that ensues, and, if so, to what extent. 

We wish to make it clear in the first place that the 
liability of the defendant, if it exists at all, must be 
founded tort and not uron contract. To hold that jtha 
there is a consideration in the present case would be to 
strain the doctrine of consideration beyond anything 
that is warranted by previous decisions and would in 

~f etrt- dw H w »ntftaourt u to s ay In , -; th nt. there is no nee.d_f.pr 

consideration, in any real sense of the word, in or- 
der to make ar.*a* agreement binding. The defendant’s 
liability must therefore be Judged by the standard of 
duty which the? law/ imposes upon a gratuitous agent and 
by nothing more. 

A number of cases bearing upon the liability of gratu- 
itous agents have been cited to us in the course of the 
argument, and tie law as applied in these cases may be 
summarised as follows. In the first place, a gratuitous 
agent cannot be held bound to enter upon the discharge 
of his duties at all. He is xt quite at liberty to re- 
voke Ms promise as soon as he has made it or indeed at 
any time before he has actually undertaken his commi^sio 
















Furtherpore , yfrhen he has actually entered upon his duties^. 
hs?xx*xxa±xia*t*Rcixt « x 
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lie cannot be recuired to a tain to any special standard 
of skill or diligence. On the other hand, he is bound 
to exhibit the same degree of ordinary care and diligend- 
which the average prudent man maintains 1. the ordinary 
affairs of life. 

The defendant's counsel admitted this liability, .-"it 
argued that the defendant had never actually entered 
upon the performance of his agency. In this contention 
we are unable to concur. It seems to us quite clear 
that the defendant began to execute his commission as 
soon as he left the plaintiff's presence with the tele- 
graph form in his pocket. From that moment the plaintiff 
acquired a right that the defendant should exhibit ordin- 
ary care in t e discharge of his duties and should be li- 
able for any injury to the plainti* !" s - L * ljur 

es ts caused by a failure to exhibit such ordinary care. 

In a number of cases, beginning With the classical 
case of Co-rs v. Bernard i in 17C3 (2 Lord Raym ond, 909) 
gratuitous agents have been held liable for injury cause* 
to the corporeal property of their principals. There 
seems no reason why the same rule should not be equally 

twt 

applicable to Incorporeal an e !:- r;ua ;e oi 

Lord Holt in Corqgs v. Bernard clearly supports this view. 
Lord Holt says at p.9i8:-"If a man acts by commission 
for another gratis, and in the executin'- his commission 
behaves himself negligently, he is answerable." The 
same rule has been laid down from time to time in later 
cases. In the present case, at the time whe the defend- 
ant failed to send the telegram, the plaintiff had a atei 



Ca Ke-ifit Jet wr / U ' [ ~ £ ^ e ' J ^' ) 

a ^ v L c X t>p fcl VCw^ tf*^e « Wfr »■- Trfl — .^ / 

3 - ^ ;, «-.-, *^U‘ 

def init eJ p- L 1 n r‘ r ‘ 1 - t:>t ‘ I3 - n ?. 1 - ^ 1 1 ' ' r ' i - ,p r ' ^ v,V| i — K injured by the 

defendant's negli rericeTjte? had acquired a right under a 

binding contract with a third party to the sum of $ 5000 , 

on condition that he sh uld deliver a certain picture. 




Tills condition he was prevented from fulfilling by tne 
defendant's fault, and for this injury to his interests 
we are of opinion that he can hold the defendant liable. 

The next question is that of the measure of damages. 
Up to 6 - 0 o p.m. the plaintiff could have bought the pic- 
ture for £4500. At 6-15 it was sold to another customer 
for £ 4800 . In the mean time the plaintiff, imagining 
himself to be the owner, ha# contracted to re-sell it to 
one of his own customers for £5000. In order to fulfil 
uhi l> ooAfaraot ho pw . re b as e d . V. - s , ^r . om 1 t«v men 



who charged him gSXfifeg £ 5500 . 

Under instructions from the learned trial judge the 

jury awarded the plaintiff £300. This direction to tne 

jury ap ears to have been baBed upon the analogy of an 

action for failure to deliver goods sold, where the 

measure of damages is the difference between the contract 

price and t e market price. The plaintiff RXRaix from 

the Judgment for £ 300 , a d claims £1000, which figure he 

obtains by adding the *500 profit he might have made to 

the $500 vdaich he 4 -: out of pocket, 

d 

Since this action is founded upon negligence and not 
upon contract, it seems clear to us that the measure of 
damages must be governed by the rules applicable to 
actions in tort. That is to say, the defendant is liable 
for the net value of the property which t e plaintiff 
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has lost through his negligence. In estimating the value 
of this property w e are entitled to take into account 
the price v/hich another purchaser had agreed to pay him 
for it. In France v. Claude t (l871)J.rR.6 Q.B.199, the 
defendant was sued for the conversion of certain cham- 
pagne which he should have delivered to the plaintiff 
under a contract of sale. The wine was of a brand not 
procurable elsewhere, and the plaintiff had contracted to 
re-sell it to a third party. The Court held that the 
price which the third pa,rty had undertaken to any must 
be reckoned in estimating the value of the goods convert- 
ed, See also The Ar.-e.itino f 1888) . tj5 P.D. T 89 , affirmed 
in 14 App.Ca s . 519. 

On the other hand it has been repeatedly held that 
profits and losses of a speculative or uncertain kind 
cannot be considered in estimating the value or property 
which has been injured by the defendant's tort. In this 
case the plaintiff’s loss is aggravated by the fact that 
the picture has got into the hands of a purchaser who 
v.ili not part with it for a less profit th; ^7CC . This 
is of course a misfortune to the plaintiff, but it is 
not the kind of loss which could have been foreseen with 
reasonable certainty, and therefore he cannot charge it 
to the defendant. 

Vie are of the opinion that the defendant’s appeal 
fails and must be dismissed. The plaintiff's cross- 
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appeal muBt also be dismissed in so far as he asks that 

judgment be entered for him for *1C00. At the 8, -.me time 
the axst&xxxMUue judgment under appeal must be varied to 
the extent o ^substituting J *500 for 0300 as the amount of 
damages which the defendant is directed to pay. 

The costs of the trial will be paid by the defendant. 
Each party will bear his own costs of the appeal. 



